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 SUBWAY/DUNKIN DONUTS LEASE AGREEMENT 

 
 
OBJECTIVES AND SCOPE 
 
The objectives of this Management Advisory are to review the lease agreement and to 
test the accuracy of the calculation of rent payments from the Subway and Dunkin 
Donuts concessionaire located on county property. The scope of this review was to 
evaluate compliance with lease terms, calculate the accuracy of the rents received, 
determine the adequacy of lessee-provided documentation, and note the timeliness of 
rental remittances from Facilities Management to the Finance Department. 
 
 
BACKGROUND 
 
On June 2, 1998, the Board of County Commissioners executed a lease agreement 
with Subway Real Estate Corp. (concessionaire), which awarded the concessionaire 
the exclusive right to operate the food concession at the Collier County Government 
Center located at 3301 Tamiami Trail, East Naples, Florida. The initial agreement was 
for a three-year period from June 2, 1998 through June 1, 2001. The agreement was 
renewable, upon satisfactory performance by the concessionaire, for three additional 
separate two-year periods under the same terms and conditions. The lease was 
renewed for the second additional two-year period from June 2, 2003 to June 1, 2005. 
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The agreement specifies that the concessionaire shall remit to the county 9% of the 
total retail sales of the concessionaire’s business, free and clear of all costs and 
charges arising from or related to concessionaire’s obligations under this agreement. 
The percentage shall be based on total gross revenues per month, and shall include 
applicable Florida State Sales Tax at 6%. Gross revenue or gross receipts means all 
income collected, accrued or derived by the concessionaire excluding any federal, state 
or other tax collected by the concessionaire from customers, and required to be 
remitted to the taxing authority. 
 
The concessionaire shall provide a statement of gross receipts and a copy of the State 
Sales and Use Tax Report for the preceding month. The payments will be tendered to 
the county by the 15th of each month for the preceding month. If the monthly gross 
receipts report, the payments, and any other fees due are not submitted to the County, 
through the Director of Facilities Management, within fifteen (15) days after the close of 
each month a penalty should be assessed. If the Concessionaire fails to pay within five 
(5) days of the due date, there will be late charges of $50 for such late payment plus 
compound interest at 10% per annum. If not received within 30 days after the normal 
monthly due date, the County may take possession of the concessionaire’s assets on 
county property and cancel the agreement. 
 
The lease agreement also states that the concessionaire grants the county the right 
and authority to audit all records, documents, and books pertaining to the concession 
operations. The concessionaire also agrees to use point of sale machines or other 
accounting control equipment for the proper control of cash and payment. All financial 
records are to be maintained during the entire term of the agreement and for a period of 
three years following the termination of the agreement. 
 
 
FINDINGS 
 

1. From November 1998 through the present, the concessionaire dated its 
rent payment check and remitted the payment later than the due date (the 
15th day after the previous month) on the following 15 occasions: 
 

Monthly Rent Date of Check Amount of Check
 
  1) March 2003   4/23/03 $2,096.74 - Late penalty due 
  2) December 2002   1/23/03 $1,831.61 - Late penalty due 
  3) March 2002   4/17/02 $1,880.44 
  4) January 2002   2/26/02 $1,747.03 - Late penalty due 
  5) December 2001   1/24/02 $1,286.69 - Late penalty due 
  6) November 2001   1/29/02 $1,299.72 - Late penalty due 
  7) August 2001   1/19/02 $1,397.43 
  8) July 2001   8/16/01 $1,278.57 
  9) November 2000 12/18/00 $1,313.73 
10) September 2000 10/16/00 $1,382.73 
11) October 1999 11/18/99 $1,589.58 
12) August 1999   9/16/99 $1,621.14 
13) July 1999   8/20/99 $1,518.39 
14) June 1999   7/19/99 $1,636.51 
15) December 1998   1/18/99 $1,332.78 
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The monthly rental checks for March 2003, December 2002, January 2002, 
December 2001 and November 2001 were also dated past the 5-day grace 
period. There was no indication that County management monitored the 
timeliness of rent receipts. The County is entitled to the contractual late charge 
of $50 and 10% per annum interest for each of these months which calculates 
to a total of $200.76 as of November 1, 2003 (Exhibit 1). 

 
Recommendations 
 

County management should monitor rental payments more closely to ensure 
that payments are received on a timely basis. 

The County should assess the concessionaire for all past late payments. 

 

2. Provisions of the lease agreement have not been consistently adhered to 
or enforced. 

The lease requires the concessionaire to pay rent plus a 6% sales tax for 
leasing the space from the county. Since the inception of the lease payments in 
November 1998, the concessionaire has not paid the required sales tax 
payment to the county. Neither Facilities Management nor Finance collected 
the sales tax from the concessionaire. Thus the county owes the State of 
Florida for the uncollected sales tax since 1998. Finance has computed the total 
unpaid sales tax due from November 1998 to May 2003 to be $5,383.84. 

On July 25, 2003, the lessee paid the Board of County Commissioners 
$5,383.84 for the sales tax due. 

The rent payment and supporting documentation for the month of November 
2002 was identical to the rent payment and supporting documentation received 
for the month of August 2002. A review of the documents established that the 
August 2002 submission was the correct monthly submission. The November 
2002 submission was in error. Facilities Management has requested a 
corrected submission from the lessee for November 2002. 

The September 1999 lease payment appeared to have been received by 
Facilities Management on October 22, 1999. The records indicate that it was 
not sent to Finance until March 8, 2000. Other payments were observed to 
have been sent to Finance on a timely basis. 

Facilities Management has stated that, in the past, they reviewed the backup 
documentation accompanying the Monthly statement every 3-4 months. The 
Administrative Assistant to the Director also reviewed the mathematical 
accuracy of the Summary Statement page every month. As a result of this 
audit, management has stated that it will review the backup documentation 
every month. 

Internal Audit selectively sampled monthly submissions for mathematical 
accuracy. Of the five months sampled, only two differences were found. The 
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combined total of these two differences amounted to under $50 and are 
considered insignificant. 

Internal Audit sampled a group of monthly Sales/Use tax returns and “Control 
Sheet” schedules (monthly summaries of register tape totals) both prepared by 
Subway/Dunkin Donuts. These were compared with the lessee’s monthly 
submissions accompanying the rent payments received by the county.  

The review reflected that gross receipts reported to the County as support 
documentation in the calculation of the monthly rent payments as compared to 
the gross receipts reported to the Florida Department of Revenue on their 
monthly Sales/Use tax returns are not identical for 36 months from December 
1999 to the present. In some months, the amount reported to the State is 
higher, while in other months the amount reported to the County is higher. 
However, the overall total of gross receipts reported to the State of Florida and 
reported to the County, for the entire period of time, varies only by $2,454. This 
total difference would only have a negligible effect upon total rental payments, 
calculated to be $234 for this period of time, and is not considered to be 
significant (Exhibit 2). 

Monthly register tapes were judgmentally sampled for several months during 
the period from 2000 to 2003. Totals reflected on the tapes were compared to 
totals reported on the rental submissions and the State Sales/Use tax returns. 
The sampling reflected only one minor difference. For September 23, 2002, the 
register tape for Subway sales was $6.23 less than the amount reported to the 
county on the rental submission. This difference is considered immaterial for 
audit purposes. 

Recommendations 

Closely review all supporting documentation accompanying each monthly 
rental payment. 

Compare the amounts reported on the monthly rental remittances with figures 
reported on the State Sales and Use Tax Reports for the same accounting 
period as required for the statement of gross receipts. 

 
 
RESPONSE FROM FACILITIES MANAGEMENT (see attachments) 
 
In response to the audit for the Subway/Dunkin Donuts Lease agreement, the 
Department of Facilities Management endorses the findings and recommendations 
contained within the Internal Audit Report. 
 
Based on the findings of the audit, a letter dated 11/17/03 has been sent to Candito 
Management requesting remittance of the 15 late payments and interest where 
required. We have also included a statement indicating that the Sales Use Tax 
Report should be included with the rent check and all documentation each month 
(Attachment 1). In addition, we now have measures in place to ensure Candito 
Management complies with the terms and conditions of the contract. Each month a 
memo (Attachment 2) is drafted and sent to the Finance Department with all back-
up documentation ensuring compliance with the lease. 
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CONCLUSION
 
The Internal Audit Department believes that closer monitoring and more hands on 
enforcement of the rental agreement are necessary. 
 
Internal Audit would like to thank Facilities Management and the Finance 
Department for their cooperation and assistance during this examination. 
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